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862 VIRGINIA LAW BBGISTEB. [April, 



CORRESPONDENCE. 



COMPETENCY OF WITNESSES. 

Editor Virginia Law Register : 

With deference, it is submitted there is a lack of mutuality in section 3348 of 
the Code, upon the question of competency of certain evidence. This section is 
short, and I quote it in full : 

"And where such contract or transaction was personally and solely made or had 
with an agent of one of the parties thereto, and such agent is dead or otherwise 
incapable of testifying, the other party shall not be admitted to testify in his owii 
favor or in favor of a person having an interest adverse to the principal of 
such agent, unless he be first called to testify on behalf of "said principal or some 
person claiming under him, or the testimony of such agent be first read or given 
in evidence by his principal or other person claiming under him, or unless the 
said principal has first testified." 

This section has been interpreted in Mutual Life Insurance Company v. Oliver, 
95 Va. 445. 

My objection to the law as it now stands, is not that it excludes the evidence of 
the principal when the agent is disqualified, but rather that it allows the agent to 
testify when the principal is disqualified. 

When a transaction is had solely between two persons, be they wholly or partly 
agents or principals, there is reason why the dis salification of one should render 
the evidence of the other incompetent. This is not far to see. But the disquali- 
fication of interest having been abolished, it is not so easy to see why the law 
should leave the agent a competent witness when the principal is disqualified, and 
at the same time mak incon , ,tent the principal, when the agent is disqualified. 
There is a lack of mutuality in the rule. I have known several cases in which I 
thought it operated a hardship against the estate of the dead principal. 

Accepting as wise the innovation on the common law, abolishing incompetency 
on the ground of interest, it would appear both just and fair that either both 
principal and agent should, under the circumstances stated, be competent, or both 
incompetent. Or put the agent on the same ground as that occupied by the prin- 
cipal in the second subdivision of section 3346. 

This inequality, I submit, should be corrected by the legislature. 

Fbank T. Glasgow. 
Lexington, Va. 



